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Appeal From Order No. 264 of 2016
Or
nate Housing Pvt. Ltd. v. Abhyuday Nagar Sahakari Gruhanirman Sanstha Sangh Ltd.

2016 SCC OnLine Bom 3876

In the High Court of Bombay
(BEFORE N.M. JAMDAR, J.)

Ornate.Housing Pvt. Ltd., Registered Office at 774, Ornate Galaxy,
Parsi Colony, Dadar (East), Mumbai - 400 028 ..... Appellént
v

1. The Abhyqday Nagar Sahakari Gruhanirman Sanstha Sangh
Ltd., Samaj Mandir Hall, Veer Shrikant Hadkar Marg, Abhyudar
Nagar, Kalachowki, Mumbai - 400 033.

2. Keystone Realtors Pvt. Ltd., Regd. Office at 702, Natraj, M.V.
R%%d Junction, Western Express Highway, Andheri (E), Mumbai

3. M/s. Shilp Associates, At A/301, Royal Apartment, Madav
Gadkari Chowk, Prarthana Samaj Road, Vile Parle, Mumbai - 57.

4. The Abhyuday Nagar Sankalp Siddhi Co-op. Housing Society

Ltd., Bldg. No. 20, Abhyuday Nagar, Kalachowki, Mumbai - 33 .

.... Respondents

Mr. Janak Dwarkadas, senior advocate along with Girish Godbole, Vishwajeet
Sawant, Amit Jamsandekar, Aditya Thakkar, Dhiraj Mhetre and Ms. Zaibaa Thingna
i/by Harshad Rajeshirke and Nikhil Rajeshirke for the appellant.

Mr. Appasaheb Desai for Respondent No. 1.

Mr. Virag Tulzapurkar, senior advocate along with Dhawal Mehta and Ms. Shachi
Udeshi i/by Wadia Ghandy & Co. for Resp. No. 2.

Mr. V.S. Kapse for Respondent No. 3.

Mr. S.U. Kamdar, senior advocate along with Suraj lyer i/by Ganesh & Co. for

Respondent No. 4.
Appeal From Order No. 264 of 2016

Decided on April 7, 2016

Civil Law — Rejection of ad-interim injunction — Challenged — Stage at present is that
Federation has only called for tenders for its redevelopment — PMC and legal advisor had
opined that one bidder is disqualified, which is not accepted by Federation — Federation ha_s
come to conclusion that bidder is not disqualified and societies are proceeding ahead in
transparent and democratic manner to select their developer — Federation has followed
Directives by holding meeting under supervision of officers of Department of Cooperation —
Grievances made by appellant has no substance — Held that entire attempt 9f appellant is
to somehow stall redevelopment process having once come to know that it is not likely to

. get selected as developer — Further held that in such circumstances no impediment can be
glaced in way of Federation and its members to have redevelopment done from developer

ice — de out for interference in impugned order and appeal dismissed
of their choice — No case ma L iemdaimoms

nt of the Court was delivered by
ThilJ:ld%T:DAR, 3.:— The Appellant, M/s. Ornet Housing Pvt. Ltd. challenges the order

i ivi i 15 rejecting the ad-
City Civil Court, Mumbai, dated 28 Octpper 20
?natfeifg rbe\:ietp‘ian thtg Notice of Métion taken out in the Suit instituted by the Appellant.
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The notice of motion was taken out for re

ot straining Respondent ! i
permitting Respondent No. 2 - Keystone R : o i b mlet o

o ! ealtors to participate in the tender process.

+ The Appellant - Ornet Housing, the Plaintiff, is a Private Limited Company.
Respondent No. 1 is the Federation of co-operative housing societies, situated at
Abhyuday‘ Nagar, Kalachowki, Mumbai. Respondent No. 1 - Federation comprises of 48
go-operative housing societies. Respondent No. 2, is a private limited company.
!espo‘nd'ent No. 3, is a project management consultant and Respondent No. 4, is a
Association which represents 28 cooperative housing societies, within the Federation.

3. The dispute in the suit relates to the redevelopment of a plot of land bearing C.S.
No. 6/148 of Parel Division, F/S Ward, Village Parel-Sewree, Mumbai. The plot
admea_sures 1,33,593.88 sq.mts. Forty eight buildings stand on this plot of land. They
comprise of 3238 residential units and 172 non-residential units.

4. Between 1956 to 1960, the then Bombay Housing and Area Development Board
con_structed 48 buildings for housing the members of low income group, on tenancy
basis. The Board was replaced by Maharashtra Housing and Area Development
Authority (MHADA). Some time in the year 1984, MHADA took a decision to convert
the tenements given on tenancy basis to ownership by charging a premium. The
tenants paid the amount for ownership. They formed their own cooperative housing
societies and as on today there are 48 cooperative housing societies for the 48
buildings. Respondent No. 1, who is the Federation of 48 housing societies, was
registered under the Maharashtra Co-operative Societies Act, 1960.

5. A general body meeting of Respondent No. 1 (the Federation) was held on 12
May 2012. It was decided that since the buildings had become old and dilapidated, all
the buildings need to be redeveloped together. The individual societies passed their
respective resolutions on the same lines. The Federation appointed Respondent No. 3,
M/s. Shilp Associates, as the Project Management Consultant (the PMC). An agreement
to that effect was entered intp on 9 October 2012.

6. On 28 August 2014, the Federation issued a public notice inviting tenders from
the developers. Seven developers submitted their bids. When the bids were opened, it
was found that the bids of three bidders were disqualified. The remaining four bidders
were shortlisted by PMC. PMC submitted a comparative statement of offers on 2
November 2014. The comparative statement was circulated by the Federation amongst
the member - societies. On 12 November 2014, a general body meeting of the
Federation was held. In this meeting the shortlisted four developers made their
presentation. The video recording of the presentations was circulated. The meeting
was attended by 2800 members of the member-societies. On 13 July 2015, the PMC
informed the Federation to take necessary steps for appointment of the developer. On
3 August 2015, the Federation informed all the member-societies to convene a general
body meeting to choose their developer. Some of the member-societies asked the
Deputy Registrar of Co-operative Societies to nominate an authorized officer to preside
over the general body meeting for selecting the developer. Meetings of some of the
member - sacieties in presence of the authorized officer were held.

7. On 21 July 2015, the advocate for Ornet Housing addressed a letter to the
Federation and made a grievance that Respondent No. 2 - Keystone Realtors Pvt. Ltd.,
one of the shortlisted developer, had submitted a tender in breach of the Tender
terms. It was stated that the offer of Keystone Realtors of 531.78 sq.ft. carpet area
plus 50 sqg. ft. carpet area, "subject to approval of MHADA", was a conditional offer in
breach of condition Nos. 17 and 20 of the Tender. Copy of the letter was sent by Ornet
Housing to PMC and also to Mr. Prashant Karande, the legal advisor of the Federation.
PMC, by letter dated 2 August 2015, wrote to the legal advisor of Federation and
sought his opinion in respect of objection raised by the Ornet H0usmg._ Mr. Karande,
the legal advisor of the Federation, replied on 14 August 2015 that the bid of Keystone
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Realtors was a ki
conditional
the Federation : one and same was liab| :
ac e to be 3
that they are ot amcindly: O 23 August 2015, the Federation informmad i imrormee
o ecision jecti . members
and such rejection was beyond the role ofolif’bﬁgc relecing the bid of keystone Realtors

- In the meanwhile, one indivi

. r VI
Proceedings under Section 154 of Mg#::'asﬂtmember o2 Member - society filed
way of Revision Application No. 323 of 20 ra Co-operative Societies Act, 1960, by
Grievance was made by this in'dividual b li. An application for stay was moved.
iUDon as per the guidelines issued by the esngag ;pa;.l ;he ire ot Iad, oot acteg
ss_ued under the provisions of Section 79A of llpd et SN 5 NaURYY 2009
Grievance was made about the i i to the Co-operative Housing Societies Act.
order dated 29 September 2015 rejected);f-le0 ggpﬁglttigr:- o Taepuity: Fiegstrar, by s

9. Thereafter the S.C. Suit No. 2098 of 2015 was filed b 8 i
September 2015. Ornet Housing contended th o L i
violation of the tender conditions and i - atfthe Federation was proceeding in
January 2009. It narrated the manner in \.'\nrahilt?hrl tze $:n§;v§:g$ent crrcglgtr. t1?‘?1;!&(:' >
undertaken and made grievance regarding the bi i g Rl i g
The grievance was that, inspite of m%ndatg of fhglgiriﬁ:)anr-“;;eg c:tl’e\"a:E< Erjtonef ?healtors.
as well as opinion of its own legal advisor, the Federation was roceed'ﬁrc: . P::C,
ineligible bid of Keystone Realtors. It was contended that pagici e:tic;ngofol(wnstl e
Realtors, whose bid was disqualified, was unjust and unfair' not onlp to O Flousiog
bt ta: i h bidd ' » .v (o] .rnet Housing

all other bidders. It was alleged that Keystone Realtors tried to influence the
members of the Federation, in contravention of the Tender conditions. Accordingly, the
O_rnet Housing prayed for a declaration that the bid of Keystone Realtors having Eaeen
disqualified, cannot be considered by the Federation or its members for selecting it as
their dq_evelpper. The declaration was also sought that all actions done by the
Fe_deral_non in violation of the circular and the directions of the PMC, are illegal and an
injunction was sought to restrain the Federation and its members from considering the
bid of the Keystone Realtors.

10. A Notice of Motion No. 3479 of 2016 was taken out in the Suit for temporary
injunction restraining the Federation and its members/officers and employees from
acting upon or considering the bid and or permitting the Keystone Realtors to
participate in the Tender process. An ad-interim relief on the same terms was sought.
Reply affidavit was filed by the Federation. The Federation placed the agreement with
PMC, relevant resolutions, correspondence between its members and various general
body resolutions on record. It was contended by the Federation that it followed the
Circular of 3 July 2009, appointed a Project Management Consultant and meetings
were held under the supervision of the officers of Co-operative Department. It was

contended that, both the PMC as well as the legal advisor of Federation had a very
limited role to play and they acted unilaterally without consulting the Federation. It
was stated that PMC has no authority to reject a bid and the Federation, which works

is the ultimate body to decide which developer is to be

under democratic principles, (
The other Respondents also filed their reply. The

appointed for all the societies. _ : _
e tone Realtors and Sankalp Siddhi Co-operative Housing Society,

Federation, Keys .
opposed the grant of any relief in favour of Ornet Housing. . _

11. The learned City Civil Court Judge, considered the rival contentions and
concluded that the Ornet Housing had not made out any case for grant of an ad-
interim relief. The learned Judge observed that only Fhe Federation had the right tc;g
reject or accept any bids, Keystone Realtors had not tried to influence the members o
the Federation contrary to Clause 27 of the tender nordtl;edbid sg?:;t;gdtﬁ;tliizsiogg
Realtors could be called a conditional one. The learned Ju gge(;ltors e o

rity to unilaterally reject the bid of Keystone R _
?:grengo?):ghrzdhl;o be a case o¥ collusion aaainst the Federation. Accordinalv. bv the
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'mF;'Uaned order dated 28 October 201 5, the ad-interim relief Prayed for was rejected
- The present appeal was filed on 20 November 2015. It was mentioned f

urgent circulation on 9 March 2016 and it was placed on 29 March 2016 its due
date and thereafter heard. ladadss

13._ Mr. Dwarkadas, lear
The Directives issued by the State Governm i
the Maharashtra Co-operative Societies Act 1960 are binding
Directives are issued in public inten
redeyelopment process. They provide for an appointment of an experienced
Architect/Project Management Consult ’ i
the PMC to Prepare a draft tender for
of the Directives, Clause 8-C, sets out that the unch
the tender should be the carpet area or corpus fund
society to deviate from or violate the guidelines. Regul
Control Regulations for Greater Bombay, 1991

is open to a bidder to give
additional area from the Incentive F.S.1., or to offer corpus. All components of F.S.].

are based on mathematical calculations and are capable of being ascertained before
submitting the bid. Even though the MHADA is the owner of the land, it is not
concerned with the offer of a developer regarding corpus or the additional area, and
the only role of MHADA is to ascertain for which location the FSI is permissible, which
has nothing to do with the extent of F.S.I. Once all the figures are ascertainable_in
advance and MHADA had nothing to do with F.S.1., the bid of Keystone Bgaltorgwn;h
an offer 'Subject to approval of MHADA’ was on the face of it a cond!tlonal bid in
contravention of clauses 17 and 20 of Tender. The Keystone Realtors, in respect of
commercial area, had not placed any such condition. The PMC has a role to play rlgl_-ut
upto the construction of the building, which is clear from the Tender. It cannot pe said
that the PMC had no power to reject the bid. If there is power to select, it is implicit
therein that, there is a power to reject the bid as well. Oncg the PMC had taken a
decision, the Federation had no power to sit in appeal apd review the order passgd by
the PMC, which is within the statutory frame work a_nd is b!nc!mg. Whether_ thefbn;lﬂgr
satisfies the eligibility criteria is a matter exclusively within the domalr[\:g . :
Keystone Realtors could not have written Ie‘tters to the members of th‘efl edera égg
calling upon them to visit their projectcsi, }’Vh'C'N" wazs7a°<;IeS1rea-trt:r:1;2: t;)n::!n ltjl'?g::fore
outcome and was in violation of Condition No. ! € _ . 2
i ifi he Directives issued have their

Keystone Realtors was disqualified. The Tender, and tt = OB (PSRl
source in Section 78A of the {%ct am_:! thuglhave_ as asu OI:yaction i.s s n Al
cannot be made to compete with a disqualified bidder. tou:::a ook S kg Bl A
contrary to the fundamental right of the Ornet H(;ufmg%{ealtorgs iievelanes: il Hok
that, out of 30 societies, 26 have_ nominated Keys one Rea s Eone [ pariae

¢ i tion of the Federation is |Ilegq. is u
cri':::li(;oigyhglsffgslngilvistmi i?hce Directives issued under Section 78A are mandatory.
T e O e & If of the Federation submitted: The
14. Mr. Desai, learned counsel on behalf o ' s
ation t vi lated the Directives and there is no d_evra ion r

B h:acm:'nto:"tjhi Legal Advisor could have acted unilaterally. Ultlmatetly, tl;e
Neither the ive Society, and an outsider cannot make
Dinectives, are for the senecor tht;dcgl? Eiiasttone Realtors wis: ot canditional, MHADA
grievance aDANIS. LS :)redacha.nd ?ts permission is required. No attempt was made by
K tzsor?:;z;l?;r;hg i??l;lu'ence the decision making as the Keystone Realtors had only

o t the completed projects to decide for themselves. Nothing

asked the members to visi
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stopped the others from gqivi invitati
ving such in i

chart and the ultimate dgcisic?n has tovgztltgzé:ht?vpmg 'l;sezmy L bt o ki

, out of 48, 30 societies had nominat PR By ol Wie
26 have ch ’ inated their developers. Out of 30
Federation \c’)vs;nt Kteystone_ Realto(;s as their developer. The decision as to whom the

\ S to appoint its developer has to be left to [

Ornet Housing, who, on the face of it, does not enjoy confidt:rt?cgegfe:;%l:’itjﬁ EEE
me:;be;as, c:nnot attempt to stall the redevelopment process.
adiontas rt 4 ulzapurkar, the learned senior advocate appearing for Keystone Realtors,
e ptl' e arguments of Mr. Desai and submitted: The Keystone Realtors was a
‘ 0!;. {stc_ad developer. Its oﬁ'er‘ was not conditional as the permission of MHADA is
Implicit in any offer from _the_ incentive FSI. The PMC, while drawing a comparative
chart, never took any objection. In fact, the PMC asked Keystone Realtors to give
presentations. Some of the societies have nominated Keystone Realtors as its
develope_r. At such a belatgd stage, at the behest of Ornet Housing, the PMC and the
legal advisor of the Federaglon, without consulting either the Federation or calling upon
Keystone Realtors 'to gxplam, have proceeded to send a communication of rejection of
Keystong Realtors' bid. Even assuming the bid was in minor deviation, it was in
su.bstantlai compliance of tender condition and could not have been stated to be
rgjgcted. PMC had no such power to reject any bid. The observation of the learned City
Civil Court that there is a collusion, is fully justified. No member of the society has
come—forth in making grievance and one member had in fact approached the
authorities of Cooperative Department and no relief was granted. Ornet Housing, once
having come to know that it is not going to get the project, is making an attempt to
stall the redevelopment.

16. Mr. Kamdar, learned senior advocate for the Abhyuday Nagar Sankalp Siddhi Co
-operative Housing Society, in addition, submitted that the Ornet Housing has no locus
as there is no contract entered into, neither it can make any grievance regarding
breach of its fundamental rights nor can notions of public law be made applicable to
the present proceeding.

17. Having considered the rival contentions, no interference is warranted with the
impugned order for the following reasons. _

18. The present appeal is filed under Order XLIII Rule 1 of the Code of Civ!l
Procedure. The scope of the appeal challenging the discretionary orders of the civil
court is limited. The Supreme Court in the case of Wander Ltd. v. Antpx India P. Ltd,_‘“,
has enunciated the principles governing interference with discretionary orders in
appeal as under: _ ) _ )

'14. The appeals before the Division Bench were against t{re exercise of discretion
by the Single Judge. In such appeals, the appellate court wr!.:‘ not ._vnterfere _w:th l:he
exercise of discretion of the court of first instance and substitute its own _d:scret:on
except where the discretion has been shown to have been exercised arbitrarily, or
capriciously or perversely or where the court had .-grfored_ the settled pnncrp.'es: of
law regulating grant or refusal of interlocutory injunctions. An appeal against
exercise of discretion is said to be an appeal on principle. Appellate court will not
reassess the material and seek to reach a conclusion different from the one reached
by the court below if the one reached by that court was reasonably possible on the
material. The appellate court would normally not be justified in interfering with the

erc."se'of discretion under appeal solely on the ground that if it had congrdereo‘ the
f:arter at the trial stage it would have come to a contrary conc!qs:an. _If _tf]re
discretion has been exdercised by the trial court reasonably and in a Judicial
manner the fact that the appellate court would have tak_en a qffferent view may not
ustify interference with the trial court's exercise of discretion. AftF.:_-r ra_rl*efe:J'nr.v:lg rt1o
);hese principles Gajendragadkar, J. in Printers (Mysor e) Pvt. Ltd. v. Pothan Joseph:
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(SCR 721) ((1960) 3 SCR 713:AIR 1960 SC 1156).
‘These principles are well established, but as has be
Simon in Charles Osenton & Co.
reversal by a court of appeal
of his discretion is well estab
the application of well settled

en observed by Viscount
v. Jhanaton (1942 AC 130), "....the law as to the

of an order made by a judge below in the exercise
lished, and any difficulty that arises is due only to

principles in an individual case, ’
The appellate Judgment does not seem to defer to this principle.
19. The position is reiterated in the case of Mohd. Mehtab Khan v. Khushnuma
Ibrahim Khan?, as under:

'20. In a situation where the learned trial court on a consideration of the
respective cases of the parties and

the documents laid before it was of the view that
the entitlement of the plaintiffs to an order of interim mandatory injunction was in
serious doubt, the appellate court could not have interfered with the exercise of
discretion by the learned trial Judge unless such exercise was found to be palpably
incorrect or untenable. The reasons that weighed with the learned trial Judge, as
already noticed, according to us, do not indicate that the view t_aken s nqt a
possible view. The appellate court, therefore, should not have substituted its views

in the matter merely on the ground that in its opinion the facts of the case caf!'for a
different conclusion. Such an exercise is not the correct parameter for' exercise of
Jurisdiction while hearing an appeal against a discretionary order.‘ While we must
not be understood to have said that the appellate court was wrong in its conclusions
what is sought to be emphasised is that as long as the view o_f the trial court was a
possible view the appellate court should not have mterferec_! with the same fg!fovr»gr{g
the virtually settled principles of law in this regard as laid down by this Court in
Wander Ltd. v. Antox India (P) Ltd. (1990 Supp SCC 727). ' N
20. Thus, what needs to be seen is, whether the disc:_'etion used by the C:t_\l/! Cl;;i
Court in refusing to grant an ad-interim order can b_e coqsudergd as pf]rverse r?‘; |u:36|gt ii
The City Civil Court has rejected the prayer for a_d—lnterlm_ relief on t edg:ﬁut el
cannot be said that the bid of Keystone Rgaltc;;sels r%lg?gfa:lhggr?!:eﬂraiigg 5 :MC 345
was committed by the Federation in ignoring uni ¢ o e 1
i Realtors. The City Civil Court also prima facie hel a u "
taj:'tddO;?Kg?if'uoenfender were not violated by Keystone Realtors and that the PMC had no
authority to reject or accept any bid. . '
21 t‘:I'yhe primary contention of Mr. Dwarkadas is regarding thgtl}gggalin‘aﬁ;icstpgztﬂ:)?
i i i d by the State of Maharashtra on 3 January : _
e 4 t. According to Mr. Dwarkadas, these Directives
SEEdioSpRtcl SN C A red.evelopr_ne'n : ndertaken redevelopment activity
binding on the cooperative societies who have ul e ety o
S dgcisions of the PMC cannot be brushed aside by the cooper A~
?l:gséhgeciiions have a statutory backing. Accord;ng t1?1 hltrg'b?etrsgtiz l\1"§irlv in the
January 2009 create a right in favoyr ozag;r;?tbec’::kegd s irels the Kavitoie
tendeggProcess anu thg-Ornet Hou_smg ted 3 January 2009 have been issued
who is disqualified. The Directives date ant ey g e i
Resgfgsecuon 79A of the Maharashtra Cooperative Societies Act.
un
dnices: i irecti i blic interest, etc.- (1) If the
s e e Whey e soaurs. o
State: Govemment. on recc::'rpt_ : for the purposes of securing proper
jsfi in the public interest or s i
satisfied that in ; duction and other development prog
mplemeniatipl @f cooperaeyt BIC to secure the proper management of
gzgroved or undertaken by Government;_ ?gr Zerentfng e i oF e caclety
it Duislness of, the SOCIBtY gener:aﬂy;)tg; to the interests of the members or of the
being coptiuctes i 2 panes detr;n;te is necessary to issue directions to any class of
depositors or the creditors thereor,
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-k CrEeMdy,. Wiarcn 271
Printed For: Mr Dhare e

7 : haram Jumani
_ SCC Online Web Edition: hup:JMWW.scconIinemm j
e —————— -—-...._.._.._._.....-«---..__.._.._____._,._._.._..
.
~ SOcieties generayy

(b) if the person is an em

ployee of the society, direct the committee to remove
such person from employment of the soc."et};

) forthwith, and if any member or
members _of the_ committee, without any good reason or Justification, fail to
comply with this order, remove the members,

members and declare them

r tf appoint other persons as
! disqualified as provided in clause (a) above:

P_rowded that, before making any order under this sub-section, the
Registrar shall give a reas

onable opportunity of being heard to the person or
persons concerned and consult the federal society is affiliated.
Any order made by the Registrar under this section shall be final.’

22, This secpion enables the State Government to issue various Directives to the
cooperative societies in public interest and in the interest of the society. The Directives
dated 3 January 2009 have been issued under Section 79A of the Act of 1960,

23. It is important to notice the reason why the Directives dated 3 January 2009
were issued. The introduction to the Directives makes the object clear. Various
cooperative housing societies are undergoing redevelopment process. The Government
was in receipt of various complaints from members of such societies regarding the mal
administration of the cooperative housing societies. Some of the complaints were
regarding the manner in which the administrations of the societies, without taking
their members in confidence, were carrying out the redevelopment. Various instances
of the developers misleading the members and administration of the housing societies
had also come to the light. The State Government formulated a study group, which
opined that certain quidelines were necessary for the purpose of carrying out
redevelopment in the cooperative housing societies. The Dlrectl_ves lay down a
methodology. They specify the requirement of holding a special general body
meetings, appointment of project management consultant/architect, considering the
suggestions of the members, informing all the members, the role of the project
management consultant, the selection of the developers, the agreement to be
executed with the developers, etc. The prim_ary: object of _the Dlrec_:twes is to protect

the members of the cooperative housing societies frqm being deprived of their ng‘n;:_s
and to protect them from being exploiteq. The Directives therefore are for tr.\"e betnet:t
of the cooperative housing societies. Ultimately the redevelopment process has to be

i i i societies themselves. The Government, by
carried out by the cooperative housing vt kil gl
iSsui he Directives dated 3 January 2009, has not taken away this rigr
el t- i ieti final decision making vests with the society. The

rative housing societies. The fina : :
R batween the society and the developer is of trust and confidence. The
::sean':ggrs, by majority, select a developer in whom they repose their trust.

24. Thus the Directives have been issued to secure the interest of the members in
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edevelopment process. While interpreting these Directives as either mandatory or
4 Ctory the interpretation cannot be irrespective of the fact situation and for all
trsons. There cannot be a universal interpretation of these Directives in all fact
uations and against all concerned. A member of a society may argue that the
uidelines are mandatory. However, the Directives cannot be used by a third party to
enforce the provisions in such a manner that it takes away the basic right of the
members to appoint the developer of their choice. Such is not the objective of the
- Directives dated 3 January 2009.

25, Fiefore the notice of motion was moved, the member - societies of the
Federation had conducted their own meetings pursuant to the Directives dated 3
January 2009. Out of 30 societies, 26 voted in favour of Keystone Realtors. Thus,
majority has alread_y shown their trust and faith in Keystone Realtors. If the argument
of Mr. Dwarkadas is to be accepted, it would mean that the Directives which were
enacted by the State Government for protection of the cooperative housing societies,
like the Federation, will be used against the Federation itself to take away their choice
to appoint a developer with whom they have trust and faith. Such would be a
completely absurd reading of the Directives.

26. There was also a debate at the bar as to the invocation of elements of public
\ law in the present controversy. Mr. Dwarkadas relied upon the decision of the division

Bench in the case of Mont Blanc Co-operative Housing Society Ltd. v. State of
|f%:h=ﬂ-uar.'-ashtnan,"L to contend that the bye laws framed under 79A of the Act are binding
on a society. He also relied upon the decision of the Division Bench in case of Vinod
Subhashrao Shinde v. State of Maharashtrat, to contend that the bye laws have a
statutory force. In Mont Blanc the order in question was issued under Section 79A of
the Act of 1960 not to charge non-occupancy charges beyond 10% of the service
charge. The order was issued by the State Government against the Cooperative
Society in the interest of the members of the society. The Division Bench noted the
decision of the Apex Court in Karvenagar Sahakari Griha Rachana Sanstha Maryadit v.
State of Maharashtra®, wherein the Apex Court observed that, what is in the interest of
the society is primarily for the society alone to decide and it is not for outside agency.
It also took note of the decision of the Division Bench in Sahebrao Kancharu Patil v.
Collector, At..'.f"awgénvnba-c;/fz to the effect that the direction issued under Section 79A are
concerned with business of affairs of the society being conducted in a manner
detrimental to the interest of the members. The Division Bench in Mont Blanc upheld
the impugned order therein on the ground that it was issued to secure proper
management and business of the society. It found that the impugned action of r:he
State Government was to prevent exploitation of minority members of the cooperative
housing society at the hands of management using its power tt_:)lhike non-occupancy
charges at its whims and fancy, and to curtail this misuse a ceiling was fixed by the
government. Therefore, the Court kept in mind the interest of the rne_ambers pf Fhe
society while deciding the validity of the impugned order and held t-hat it was binding
on the society. In the present case, no member has come forth making any grievance,
and therefore, the law laid down in the decision o_f Mont_Blanc soc!e_ty t{y the Division
Bench will not apply facts of the present case. Slmnlar. is the position in the case of
vinod S. Shinde. In that decision, the division Bench did not ent_erta_m a cha!lenge t_o
the circular issued under Section 79A and held that the object of issuing the circular in
question was to implement the law laid down by the Apex Court. In the case of
Karvenagar, the Apex Court has emphasized that generally a cooperative society must
be left to decide what is best for its members. Mr. Dwarkadas relied uzpon the deqsuons
relied upon in the case of B.S.N. Joshi and sons v. Nair Coal Services™, r;zported in and
Rajasthan State Road Transport Corporation V. Bal Mukulpd bBia:rtwa t(hz) A ggﬁf ::::iis
arise from decisions of statutory bodies, and not applicable to the p .
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Neither the PMC i : . ,
into between the r(\;)rrn;t;e“:)eugsai:‘ ac;::s&o;h:rﬁ zublig g The_re 1 00 CONtAG. entered
cannot possibly lie in the real g g3 ederation. In‘ the circumstances, the dispute

2 : ealm of public law for attracting the principles of public law
mady. Even assuming the guidelines are mandatory against the Federation, no case i‘s
breaghogts tf|:|::r the breach. The allegation is that the Keystone Realtors committed
consideratsone Tieer:g?\l:?gditlg)clsd abnd h:hengore;-( tlc;eir bid was liable to be kept out of
Tender. These dlauses reaclpas undet: r. Dwarkadas on Clauses 17, 20 and 27 of the

Cl. ;7. Th_e bid oﬁ‘e{— shall be firm and shall not be subjected to any
;:}aicu{atron/vanatron, COﬂd'itFO!T, etc. and shall hold good till completion of works and

anding over the possession of the new buildings and amenities to all members of
the cooperative housing societies represented by Abhyuday Nagar Sangh.

Cl. 2o0. Conditional bid offers are liable to be rejected; therefore bidders are
adwsg_d to avoid putting conditions that are in variance with the terms and
conditions stipulated in the tender document.

CI.I 27. Any efforts by a bidder to influence the Project Management consultants
of this project, their personnel, members of Abhyuday Nagar sangh or members of
the concerned cooperative housing societies on matters relative to bid offers
considered for the process of examination, clarification, evaluation and comparison
of bids, and in decisions concerning award of contract, may result in rejection of
their bid and forfeiture of their EMD.’

28. According to Mr. Dwarkadas, clauses 17 and 20 contemplate that a conditional
bid cannot be given by a tenderer and if it is so given, the bid is not a valid bid and is
liable to be rejected. Mr. Dwarkadas contended that, when Keystone Realtors gave
their bid regarding commercial/class room tenement, no such conditional bid was
given. Mr. Dwarkadas placed on record the detailed analysis of the relevant
Development Control Regulations to demonstrate that all the figures are known to the
parties and therefore there is no question of there being any uncertainty. According to
the learned counsel for the respondents, the MHADA being the owner of the plot, is to
grant approval and, therefore, all that the Keystone Realtors has stated is something
which is implicit in every offer. The relevant Development Control Regulations i.e. 33
(5) speaks of rehabilitation area, incentive FSI and sharing of balance FSI. The
minimum entitlement of tenement is 531.78 sq.ft. If a developer has to give more
area than this area, then he has to make provision from the incentive ‘FSI. Mr.
Tulzapurkar relied upon the proviso to the clause regarding incentive FSI in 33(5),
which states that the incentive would be subject to availability of FSI on the plot
under redevelopment and its distribution by MHADA. The proviso reads as under:

‘Provided that the above incentive will be subject to the availability of the FSI on
the Plot under redevelopment and its distribution by MHADA.’ .
29. According to Mr. Dwarkadas, this provision only refers to a geographical

ion and not by entitiement per se. .

allc;:g‘t The bid giver1 by the Keystone Realtors is reflected in the comparative chart
by PMC. As regard the bid regarding carpet area for residential tenement
Ornet Housing offered 531.78 and the corpus fund of Rs. 10,00,000/-. The

.78 plus 50 i.e. = 582 sq.ft. “subject to approyal of
Hayssibias F the said bid of Keystone Realtors in the

prepared
buildings,
Keystone Realtors o
MH‘:\DA". As far as the comment of PMC on

arative chart as under: .
comp‘At this juncture, it would be prudent to mention that under the present DCR 33

(5) dated 8" October 2013, residential tenements admeasuring carpet area of

ntitled for carpet area of 531:78 sq. ft., rth 2epir
ég_g;aili;gérgts.tag? tehe,tenementsrﬁn mind, the b:dq'er would be rnw_ted ,to justify the

feasibility of the offer under the current
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31. The question i ; " (emphasis supplie
MHADA canqbe consi:il::ésa?spgecagr:;i't'Whelth‘?r el kel permisﬁgn ‘3
no connection with the FEdEVelopmenll;onta Irind. It cannot be said that the MHADA has
in the bid. MHADA has a role to pla inar WG] SHRTECIE DY fig S DRon WS
qua its location. Neither the Federazl g ot eliacation ol LIeenivs £5 - miy ue
biotious or sondltonal. They Have on nor its members have found that the bid as
developer is always subject to MHADﬁroceedgd h MCopok Ui EOR LT that the bid of a
land. Therefore once the MHADA has ssopr’:;n;:frfll'uoe'::'tigho Iihu'ttr'wmadtely o
the plot, the view taken by the learned City Civi % Jbh - sedleblet e
] y Civil Court Judge that the bid of Ke
condition No. 27. This tender com\i/itio:;. sta‘:zzak?g:ts a\:ase;fe?.tardmg _breach i s
the PMC. thei Y orts by bidder to influence
v eir personnel, members of the Federation or members-of concerned
cooperative societies may result in rejection of their bid and forfeiture of their EMD
Dwarkadas submitted that the Keystone Realtors had writteﬁIr t . :I‘:-
re;idents/secretary of the Federation on 3 July 2015 calling upon them to vis?t th ‘?
existing project. According to him, this was an attempt to influence the membersecl;f
the Federation and entailed rejection of the bid of Keystone Realtors. Mr Tulzapurkar
su bmitted that, this lgtte!* only invites to see the existing project and ;:anr;ot be said to
mﬂuen(_:e the Federahoq in any manner. Mr. Desai submitted that nothing stopped the
other bidders from making similar request.
Re;?c.:r; dzlrn;); tT:"nk that the lgtter da;ed .3 July 2_015 disqualifies the bid of Keystone
Itors. e bidders had given their bids and it was left to the societies to take a
decision. The membgrs could have by themselves gone and seen the construction
carried out by the bidders to make a decision on their own. All that the Keystone
Realtors had done was to invite the members to decide for themselves by looking at
the work. If the Keystone Realtors' work was not of good quality, it would have a
negative impact. By merely calling upon the members to have a look at the work
earlier carried out by them, Keystone Realtors could not have, in any manner, be
stated to have influenced the members. Such arguments only shows that Ornet
Housing somehow wants to eliminate competition.
34. Various arguments were advanced by the counsel on the role of PMC as well as
the legal advisor. The Project Management Consultant is contemplated under the
Directives of 3 January 2009. The Project Management Consultant is established to
assist the societies for the purpose of redevelopment process. The Directives of 3
January 2009 to the Project Management Consultant state that the society will appoint
an experienced architect or project management consultant impaneled with the
Government and local authority. The initial work to be carried out by the Consultant is

illustrated in clause 7, which reads as under:
Clause 7. The initial work to be carried out by the Architect/PMC.

a) To carry out survey of the Land and Building.
of the society's land.

b) To seek information regarding the conveyance nd.
c) To seek information about available F.S.1. and T.D.R. For the building and land
MHADAfS.R.A./Municipaf Corporations, as applicable

considering Rules of the ; ca
from time to time, according to ownership of the land and current provisions

of the Government. ok ; o ——
feasible project report consl ering suggestions, rences a
d) 1o PR bl g mbers about the re ;ve.‘opmenr

recommendations made by the society me :
taking into account the residential area, c_ommerc:a! area, ofen Spaces,
garden, parking, the specification of construction, etc. .

e prepared and submitted to the committee bv the

e) The Proiect Report shall b
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Architect/PMC within 2 months from the date of their appointment.’

35. Clause (8) con )
Inviting compet(itizze offteer?glra\‘;esftthat the Consultant will prepare a draft tender for
He Tender lesued by the Ead after receipt of tender, prepare a comparative chart. In
the following manne:: ederation, the process of awarding tender is dealt with in

( I)SSSt:; t::g:::,g lr;fl;o c:;gderat;on the aspects like comparison chart and remarks
o Wers: aper yind’e'd ) presengat:ons t?y the‘short!rsted bidders and the bid
A A y indivi ual cooperative housing society that is a member of Abhuday

agar.Sangh will select one of the shortlisted bidders as per the procedures
presqnbed under 79(A). Thereafter, the tender shall be awarded to the bidder
who is selected by the highest number of cooperative housing societies.

(2) The aforesaid decision taken by the highest number of cooperative housing
societies shall be binding on all the cooperative housing societies represented by
Abhyuday Nagar Sangh, their members and all bidders.

(3) The se!ec;ed bidder may be invited tq redefine its bid offer that shall be
finalised with the approval of cooperative housing societies represented by
Abhyuday Nagar Sangh.

(4) The offer given under DCR 33(9) in Annexure V is 8 provisional offer and will not
be considered for selection of developer. If DCR 33(9) will be finalised in future
and if the same is beneficial to the members of the cooperative housing societies
represented by Abhyuday Nagar Sangh, the said provisional offer may be taken
into consideration for negotiations with the Selected Developer, if feasible and
accepted by member Cooperative Housing Societies of Abhyuday Nagar Sangh.’

36. Mr. Dwarkadas submitted that the power of PMC to select tenders will also
include the power to reject. He relied upon the other clauses of the tender which refer
to the PMC along with the society till almost end of the clauses in the tender.
According to Mr. Dwarkadas, since the PMC is appointed as per the Directives issued
under Section 77A of the Act of 1960, its decision is binding. It was also submitted by
him that even the legal advisor had opined that Keystone Realtors is disqualified and
the legal advisor was named in the tender. According to him, the decision of the PMC
and the legal advisor could not have been simply overriden by the Federation.

37. Firstly, the PMC is only to assist the Federation. The legal advisor was appointed
by the Federation to advise it in the matters of redevelopment. In the entire Tender
document or in the Directives, no express power has been given on the PMC to reject
any bid. There is no question of such implied power to the PMC. The PMC is not a
statutory body. The PMC is to assist the Federation in making comparative chart to
enable the Federation to take an informed decision. The final power of rejection or
acceptance of a shortlisted bid is with the Federation as can be seen from the clauses
reproduced above. The argument that, power to select, which include power to reject,
cannot be accepted looking at the nature and- function of the PMC, which is of purely

advisory in nature. Again, this interpretation of the powers and PMC and the legal
her it is mandatory or recommendatory will

efficacy of its recommendation as to whet [ '
depend on the fact situation. If a member had made a complaint, then the matter will
be looked in different perspective. Ornet Housing cannot take away the choice of the
Federation of considering the bid of Keystone Realtors by elevating the PMC to a bpdy
above the Federation. The same is the position with the opinion of the legal advisor

sist itself. The Federation who

who was appointed by the Federation only to as ; ;
appointed the PMC and a legal advisor, cannot become subordinate to its own

advisors. Such is not the intention of the Directives. Mr. Tglzapurkar rightly supmitted
that, if the Omet Housing is invoking principles of _publlc law, then, the unilateral
decision of PMC without even considering this version of Keystone Realtors as to
whether they were disqualified or not,

is grossly unfair. Therefore, the conclusion of
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38. The stage at pre i .
redevelopment? Thepr:gnta:wsdthtite tl;le Federation has only called for tenders for its
disqualified - egal advisor had opined that one bidder is

qQ » which is not accepted by the F i ;
conclusion that the bidder is not di y the Federation. The Federation has come to the
2 Ernmermrent o ercem ot disqualified and the societies are proceeding ahead in
20, The Eodaraiion hasICfrl':Ianne‘; t;)hselect their developer.
r ollowe e Directives by holding meeting under the
su
snggisézzf;?eeﬁﬁﬁfﬁf OfbDepartment of Cooperation. Ggr_uaral body as well as the
shortlisted tenderersgh ve been held. More than 2000 individuals have attended. All
v been dietlston a':e‘glyen their presentations. Compact discs of the presentation
The colexaiess m ed. Majority of societies have already selected Keystone Realtors.
ade by Ornet Housing that the Keystone Realtors is disqualified, has
no substance. The entire attempt of Ornet Housing is to somehow stall the
redevelopment process having once come to know that it is not likely to get selected
as the developer.

40. Forty eight cooperative housing societies with thousands of tenement dwellers
are awaiting redevelopment of their dilapidated houses. To have best possible outcome
from the redevelopment process, widest possible choice must be made available to the
members. None of the members have made any grievance against Keystone Realtors.
Majority of the members have already selected Keystone Realtors. In the
circumstances no any impediment can be placed in the way of the Federation and its
members to have the redevelopment done from the developer of their choice.

41. In the circumstances, no case is made out for interference in the impugned
order. The appeal is dismissed. No costs.
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